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remedy of$89,000. Under RSC §110(2) (c) a contract is needed when the amount of value or 
remedy is beyond $5000. 9 

Thus, the Court finds that asserting misrepresentation and fraud does not spare the Plaintiff from the 
other requirements contained in the RSC §II 0(1) and (2) and I78(1 ), which require that an 
enforceable contract be written especially when the amount in controversy concerns real property, or 
the amount is over $5000. As such, Plaintiff's cause of action for misrepresentation and fraud 
fails. 

C. Domestic Relationship/Common Law Marriage 

The Plaintiff asserts that she had a domestic relationship and verbal agreement with the 
Defendant; and, that during this relationship she contributed money towards the purchase of 
land and a structure to be built; and that she is entitled to this property because of the domestic 
relationship and verbal agreement to both the building constructed and two acres of land at 
128 McGee Road, or the $89,000 she contributed to the Defendant for such purposes. The 
Court now examines whether Plaintiff's cause of action dependent on a domestic 
relationship/common law marriage is a claim upon which this Court may grant relief. 

The Court looks to the test found in SRMT Civ. Code §V (A) (1)-(6) to determine the 
precedence of controlling law. First, the Court determines that there is no controlling SRMT 
law concerning Marriage; and, as such, the Court is free to look at our sister nations' laws and 
New York State law as guiding principles of law in determining whether Plaintiff's cause of 
action, concerning and dependent upon a domestic relationship/ common law marriage, 
provides a cause of action for which this Court may grant relief. 

Common-law marriage is generally a non-ceremonial relationship that requires "a positive 
mutual agreement, permanent and exclusive of all others, to enter into a marriage relationship, 
cohabitation sufficient to warrant a fulfillment of necessary relationship of man and wife, and 
an assumption of marital duties and obligations." (Black's Law Dictionary 277 (6th ed. 
1993)). 

Since SRMT law is absent a certified SRMT Marriage Act, the Court has looked to our sister 
nations for further guidance. For instance, the Oneida Indian Nation does not recognize common 
law marriages stating, "Common law marriages are prohibited and the marriage of a man and 
woman may occur within the territorial jurisdiction ofthe Nation only ifthe marriage is in 
compliance with this Code." (See , Oneida Indian Nation Marriage Act §112 (2004)). In addition, 
the marriage must be solemnized during a ceremony by a recognized officiate and a license 
issued. (Id.). 

9 See, §II 0(2)( c) states in relevant part: a contract for the sale of personal property not otherwise covered, to the extent of enforcement by way of 
action or defense beyond $5000 in amount or value of remedy. 
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Next, New York also does not allow the creation of a "common law" marriage, a relationship in 
which a couple lives together but have not participated in a lawful ceremony or acquired a 
written contract ofmarriage. 10 However, New York does recognize as valid, common law 
marriages created in other states ifthe legal requirements of those states have been met. 
Upholding common law marriages, recognized as valid in states where the legal requirements 
have been met, and making the Courts available for determining the rights of parties now living 
in New York is based on the Full Faith and Credit clause of the U.S. Constitution. 

Here, Plaintiff asks the Court to provide equitable relief based on the parties domestic 
partnership/common law marriage. (See, Lafrance Amend. Comp.). Although the parties 
resided together from 2005 to September 2009 in a domestic relationship, the parties did not 
apparently participate in a marriage ceremony that was officiated and recoded. The Court 
finds, since there is a lack of an SRMT law, the law of our sister nation, (the Oneida Indian 
Nation), and New York State's non-recognition of common-law marriages persuasive; thus, 
the Court is not willing, nor able to grant relief, in this instance, where the claim is dependent 
upon recognition of a common law marriage. 

However, the Court does note that Ontario Canada recognizes common law marriage for specific 
provisions under the law and since the parties acknowledged having resided together from 2005 
till September 2009 on Cornwall Island, Akwesasne Ontario, Canada; the Plaintiff may have a 
claim in Canada where the parties resided. For instance, pursuant to Ontario's Family Law Act 
§29(b) recognizes common law relationships by defining spouse for the purposes of establishing 
support as: 

"spouse" ... includes either of two persons who are not married to each other and have 
cohabited: (a) continuously for a period of not less than three years, or (b) in a relationship 
of some permanence, if they are the natural or adoptive parents of a child. (!d.). 

Under the Family Law Act (Can.) in Ontario, the Matrimonial Property Act does not apply to 
common law relationships. Therefore, a person in a common law relationship, such as the 
Plaintiff in the case at bar, may be forced to choose to only seek support and not, common law 
acquired marital property under the Act. 

In addition, the Modernization of Benefits and Obligations Act, S.C. 2000, c. 12, s. 148-152 
(Can.) has introduced some changes the to the Indian Act, R.S.C. 1985, c. I-5 (Can.). After one 
year of co-habitation, a couple may be recognized for some purposes under the Indian Act as 
equivalent to a legally married couple. Under the Indian Act, common-law partner is defined as: 

In relation to an individual, means a person who is cohabiting with the individual in a 
conjugal relationship, having so cohabited for a period of at least one year. (!d. at s.2. 
(1)). 

10 
See generally, NY DRL Article 2 §I 0; NY DRL Article 3§ II , which states a valid marriage is one with a : "written contract of marriage 

signed by both parties and at least two witnesses, all of whom shall subscribe the same within this state, stating the place of residence of each of 
the parties and witnesses and the date and place of marriage, and acknowledged before a judge of a court of record of this state by the parties and 
witnesses in the manner required for the acknowledgment of a conveyance of real estate to entitle the same to be recorded. 
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The Indian Act appears to be silent on the subject of common law matrimonial real property 
division. However, Plaintiff may be afforded a claim dependent on her domestic 
relationship/common law marriage under Ontario law. 

Since the Plaintiff has not sought to have their common law relationship recognized under 
Canadian law, the SRMT Court need not, at this time, concern itself with recognition of that fact; 
but, the Plaintiff may wish to file for such recognition within the jurisdiction she resided with the 
Defendant; Ontario, Canada. 

Thus, the SRMT Court has no statutory or customary grounds to recognize such a 'domestic 
relationship,' nor to offer remedies that may be afforded to those with common law marriages. 

However, the SRMT Court's determination does not foreclose all opportunities offered the 
Plaintiff that she may still be able to acquire under Canadian law, and/or the Indian Act. 

III. Conclusion 

Based upon the aforementioned reasons, the Plaintiff has not overcome the burden of stating a 
legally recognized basis upon which relief may be granted; therefore, the SRMT Court finds in 
favor of the Defendant's motion to dismiss the complaint. The Court dismisses without 
prejudice. 

Entered by my hand on this the \? day of ~,,_.;( 20 I 0 

er J. Herne, Chief Judge 
Saint Regis awk Tribal Court 

SEAL 

A copy of this decision will be provided to Mr. Bradford C. Riendeau and Ms. Lorraine M. White. 


