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Introduction
Since the formation of the United States, indian nations 
and indian people have been impacted by the numerous 
laws and policies focused on acquisition of indian lands 
and assimilation of indian people. these federal laws 
and policies led to states, such as New York, breaking up 
indian families and removing indian children from their 
homes in order to achieve assimilation. this article pro-
vides an overview of these laws and policies, which led to 
the need for the indian child welfare act (icwa). it then 
discusses icwa’s requirements and New York’s imple-
mentation. with awareness of these issues, attorneys will 
be better equipped to represent their clients in family law 
cases when application of icwa is required.

Overview of the Federal Government’s Indian Laws 
and Policies
the federal government’s laws and policies regarding 
Native americans have fluctuated throughout the years; 
however, all eras were driven by the question of how to 
deal with indian nations, people and their land.1 early in 
our history, european nations and a young United States 
dealt with indian Nations using treaties, thus recogniz-
ing the sovereignty of indian nations. this changed as 
the courts began to develop the foundation of federal 
indian law, recognizing only limited sovereignty, and 
the removal era was ushered in. Beginning its foray into 
indian law, the U.S. Supreme court in Johnson v. M’Intosh2 
incorporated the Doctrine of Discovery into U.S. law. 
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the allotment act converted tribal lands into indi-
vidual allotments. Heads of households received an 
allotment of 160 acres and individuals received 80 acres. 
the Secretary of interior was granted the power to nego-
tiate with the tribes to obtain the remaining land. the 
allotments were held in trust for 25 years, although land 
owners could petition the federal government to take the 
land out of trust, if the indian land owner was deemed 
“ready.” Due to allotment, 65% of tribal land was trans-
ferred to non-indians.13 indian lands were reduced from 
138 million acres in 1887 to 48 million acres in 1934.14 

in the State of New York, the Seneca Nation was spe-
cifically exempted from the Dawes act due to a cloud 
over the title of their land, the result of land barons pur-
chasing the right to buy the Seneca land. other indian 
Nations within the state were not exempt from the Dawes 
act, however, and New York repeatedly passed legisla-
tion in attempts to allot those lands. However, the land 
holdings were so small they were never the focus of fed-
eral legislation.

the federal government provided funding for indian 
boarding schools beginning in 1879, which government 
officials hoped would hasten the assimilation of indian 
people. education was an important tool to reach that 
goal, and the focus changed from keeping indians on 
the reservation to the removal of their children from the 
home to separate them from the influence of their fami-
lies, who reinforced cultural teachings. captain richard 
H. Pratt, the founder of the carlisle indian industrial 
School, summed up the philosophy: “kill the indian, and 
Save the Man.”15 

the Meriam report, published in 1928, revealed that 
allotment and its attendant assimilationist policies had 
failed. the report noted assimilation “has resulted in 
much loss of land and an enormous increase in the details 
of administration without a compensating advance in the 
economic ability of the indians.”16 Several other stud-
ies and congressional investigations “led to important 
changes in federal indian policy, changes that favored 
restoration of some measure of tribal self-rule. of course, 
the federal strategy was to employ tribal culture and 
institutions as transitional devices for the gradual assimi-
lation of indians into american society.”17 the indian 
reorganization act18 (ira) put an end to allotment and 
legislated a process by which indian nations could reor-
ganize their governments under the ira by adopting 
written constitutions and, as a result, become eligible for 
federal funding. the ira constitutions, often drafted by 
the Bureau of indian affairs, contained requirements for 
secretarial approval for any amendments, solidifying the 
Bia’s role in indian affairs.

From Termination to Self-Determination
after the end of world war ii, the federal government 
began to abandon all attempts to protect and strengthen 
tribal self-government and began the termination era. 

the doctrine, based on papal bulls,3 gave recognized 
title to land to the United States, along with the right to 
extinguish the indian Nations’ title by purchase or by 
conquest.4 the court ruled indian Nations were vested 
only with a permanent right of occupancy to their lands.5 
the Doctrine of Discovery continues to be cited by the 
Supreme court. 

Building upon M’Intosh, the court in Cherokee Nation 
v. Georgia held that indian Nations are in a “guardian/
ward” relationship with the federal government and 
are not foreign nations but rather “domestic dependent 
nations.”6 the court followed with Worcester v. Georgia, 
holding that although they were domestic dependent 
nations, state law did not apply in indian territory.7 
Despite the court’s rulings, states wanted jurisdiction 
and pressured the federal government for access to 
indian lands.

the removal act,8 passed by congress in 1830, pro-
vided for the relocation of numerous indian Nations to 
lands west of the Mississippi. the forced march of the 
cherokee, known as the trail of tears, was emblematic 
of the process by which thousands of indian people were 
removed from their lands and relocated to present-day 
oklahoma and beyond the Mississippi valley. 

Reservations
the removal era was followed by the reservation era. 
Using treaties, statutes, and executive orders, along with 
force, starvation and disease, the federal government 
moved indian people onto smaller plots of lands, or res-
ervations, so the government could access to gold mining 
and encourage the building of railroads.9 Provided with 
schools and missionaries, reservations were “envisioned 
as schools for civilization, in which indians under the 
control of the [Bureau of indian affairs (Bia)] agent 
would be groomed for assimilation.”10 indian families 
could not leave the reservations, even to obtain food, 
practice their culture, or visit family members. the Bia 
established courts of indian offenses on the reservations 
and used the law to criminalize and eliminate indian cul-
tural practices. the Major crimes act, adopted in 1885, 
granted federal courts concurrent criminal jurisdiction 
over enumerated serious crimes “committed in indian 
country.”11 

Allotment and Assimilation
as the 19th century came to a close, states were still 
demanding that the indians give up more of their lands. 
the prior laws and policies had not been successful in 
assimilating the Nations. the indian tenet of communal 
ownership of land was viewed as the stumbling block 
preventing the indians from assimilating into white soci-
ety. as a result, the Dawes act,12 often referred to as the 
General allotment act, was passed, and the allotment 
era began. 
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ern education, and criminalization of indian culture all 
sought to change the indian family. congressional hear-
ings, beginning in 1974 and continuing through 1978, 
on the widespread removal of indian children by state 
welfare agencies illustrated that state governments fol-
lowed the federal government’s lead and focused on 
assimilating indian families. Senator James abourezk of 
South Dakota opened the congressional hearings, noting,

Up to now, however, public and private welfare agen-
cies seem to have operated on the premise that most 
indian children would really be better off growing 
up non-indian. the result of such policies has been 
unchecked: abusive child-removal practices, the lack 
of viable, practical rehabilitation and prevention pro-
grams for indian families facing severe problems, and 
a practice of ignoring the all-important demands of 
indian tribes to have a say in how their children and 
families are dealt with. . . . it has been called cultural 
genocide.24

testimony demonstrated the high rates of removal 
of indian children in numerous states. in Minnesota, 
indian children were placed in foster or adoptive homes 
at a rate of five times greater than non-indian children.25 
in South Dakota, since 1948, 40% of adoptions involved 
indian children, but indian children made up only 7% of 

the population.26 indian children in South Dakota were in 
foster care at a rate of 1,600% greater than non-indians.27 
the State of washington’s indian adoption rate was 19 
times greater and the foster care rate was 1,000% greater 
than for non-indians.28 indian children in wisconsin were 
at risk of being separated from parents at a rate of 1,600% 
greater than non-indian children.29 and, in oklahoma, 
4.7 times more indian children were in adoptive homes 
and 3.7 times more indian children were placed in foster 
care than non-indian children.30 

in New York, 1 out of 74.8 indian children were in 
foster care, while the non-indian rate was 1 out of every 
222.6.31 an estimated 96.5% of those indian children were 
placed in non-indian foster homes.32 and New York’s 
indian children were placed for adoption at a per capita 
rate 3.3 times the rate of non-indian children.33 

in addition to foster care and adoption, indian chil-
dren were still being placed in boarding schools run by 
the Bia. in 1971, 35,000 indian children were living in 
boarding schools (17% of the indian school-age popu-
lation); 60% of all the indian children enrolled in Bia 
schools.34 one witness noted,

[o]n some reservations, the Bureau of indian affairs 
(B.i.a., part of the Department of the interior) has 
made it policy to send children as young as six years 

the federal government began relinquishing federal 
supervision to the states by terminating federal recogni-
tion of the government-to-government relationship with 
indian nations. Historian Laurence Hauptman noted

[t]he movement encouraged assimilation of indians as 
individuals into the mainstream of american society 
and advocated the end of the federal government’s 
responsibility of indian affairs. to accomplish these 
objectives, termination legislation fell into four general 
categories: (1) the end of federal treaty relationships 
and trust responsibilities to certain specified indian 
nations; (2) the repeal of federal laws that set indians 
apart from other american citizens; (3) the removal of 
restrictions of federal guardianship and supervision 
over certain individual indians; and (4) the transfer 
of services provided by the Bia to other federal, state, 
or local governmental agencies, or to indian nations 
themselves.19 

During this period, federal recognition was denied or 
terminated for 109 indian nations. the largest impact was 
the loss of protection for land, as once federal recognition 
was terminated tribal lands were no longer held in trust 
and became subject to state property taxes. the Bia also 
began relocation programs to move indian people off the 
reservations and into urban areas to find work. congress 

also began delegating concurrent criminal jurisdiction 
and limited civil jurisdiction to states. the first grant 
was to kansas,20 followed by New York.21 then PL 28022 
was enacted, which delegated to california, Minnesota, 
Nebraska, oregon, wisconsin, and alaska concurrent 
criminal jurisdiction and limited civil jurisdiction.

termination came to an end when President Nixon 
announced that termination was “morally and legal-
ly unacceptable, because it produces bad results, and 
because the mere threat of termination tends to discour-
age greater self-sufficiency among indian groups.”23 
Subsequently, the Self-Determination era began with leg-
islation that sought to strengthen tribal sovereignty, while 
still continuing the federal government’s control over 
indian affairs. Federal recognition was restored to sev-
eral indian nations that were the subject of termination. 
Several bills were passed to support self-determination, 
including the indian child welfare act.

The Need for the Indian Child Welfare Act
Removal of Children – Congressional Hearings,  
1974–1978
the previously discussed federal laws and policies had 
significant impact on indian nations and families. the 
taking of land, removal of children, imposition of west-

Provided with schools and missionaries, reservations were  
“envisioned as schools for civilization, in which indians . . .  

would be groomed for assimilation.”
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and anger.39 testimony during congressional hearings 
noted the high number of school dropouts, the increasing 
rate of juvenile drug and alcohol abuse,40 and the high 
percentage of youth involved in the criminal justice sys-
tem who came from foster or group homes.41 the remov-
al of children also often resulted in parents splitting 
up.42 removed children often returned to their Nations 
as young adults, but continued to face difficulties. they 
would not know who their relatives were or have any 
connection to people on the reservation.43 additionally, 
“they were not adept at hunting or fishing or wild rice 
harvesting – skills useful on the reservation – nor had 
they obtained the skills or education necessary for a job in 
town. appended to this were the psychosocial disabilities 
associated with the foster child syndrome (inability to 
trust, insecurity, free floating anxiety, difficulty in main-
taining satisfying family living).”44 

The Indian Child Welfare Act
the indian child welfare act, adopted in 1978, enacts 
minimum federal standards to protect indian children 
from unwarranted removal.45 icwa applies to child 

custody proceedings, which it defines as foster care 
placement, termination of parental rights, pre-adoptive 
placement, and adoptive placement.46 an indian child is 
defined as an unmarried person under the age of 18 who 
is a member of a tribe or is eligible for membership and is 
the biological child of a member of an indian tribe.47 the 
tribe is the only entity that can determine membership or 
eligibility for membership and will do so upon receipt of 
notification, which is required by icwa.48 

icwa recognizes indian Nations’ exclusive jurisdic-
tion over child custody proceedings when the indian 
child “resides or is domiciled within the reservation of 
such tribe.”49 the statute does not define domicile, but 
the U.S. Supreme court has held that children born out-
of-wedlock to enrolled members domiciled on a reser-
vation resulted in the children being also domiciled on 
the reservation.50 additionally, if the indian child does 
not reside or is not domiciled within the reservation, 
the state court must transfer the proceeding to the tribal 
court “absent objection by either parent, upon the peti-
tion of either parent or the indian custodian or the indian 
child’s tribe.”51 Last, should the parent, indian custodian 
or indian child’s tribe wish to, they may intervene at any 
point in the proceeding regarding the indian child.52

in addition to jurisdictional requirements, icwa 
requires notice to indian parents, custodians, and indian 
Nations, along with a raised burden of proof prior to 

to a distant boarding school. this had formerly been 
widespread practice, with the overt aim of “helping” 
indian children enter the mainstream of american life. 
Now, supposedly, the practice is confined to regions 
where other educational opportunities have not devel-
oped, where there are difficult home situations, or 
where behavior has been deviant. in the past, this 
educational practice has had a devastating effect on 
several generations of indian children. it has affected 
their family life, their native culture, their sense of 
identity, and their parenting abilities. it is quite likely 
that the continuation of these practices today will have 
the same destructive impact. Ultimately the message 
is the same: it is better for indian children to be reared 
by others than by their parents or their own people.35 

the processes used by state social workers to remove 
indian children were riddled with problems. only 1% 
of children removed from a North Dakota tribe were 
removed for physical abuse, while all others were 
removed based on “such vague standards as deprivation, 
neglect, taken because their homes were thought to be 
too poverty stricken to support the children.”36 Parents 
were infrequently informed about any legal recourse and 

rarely even saw a judge as social workers frequently used 
voluntary waivers to remove children.37 as noted in the 
congressional hearing on July 24, 1978,

[t]he decision to take indian children from their natu-
ral homes is, in most cases, carried out without due 
process of law. For example, it is rare for either indian 
children or their parents to be represented by counsel 
or to have the supporting testimony of expert wit-
nesses. Many cases do not go through an adjudicatory 
process at all, since the voluntary waiver of parental 
rights is a device widely employed by social workers 
to gain custody of children. Because of the availability 
of the waivers and because a great number of indian 
parents depend on welfare payments for survival, 
they are exposed to the sometimes coercive arguments 
of welfare departments. in a recent South Dakota 
entrapment case, an indian parent in a time of trouble 
was persuaded to sign a waiver granting temporary 
custody to the State, only to find that this is now being 
advanced as evidence of neglect and grounds for the 
permanent termination of parental rights. it is an 
unfortunate fact of life for many indian parents that 
the primary service agency to which they must turn 
for financial help also exercises police powers over 
their family life and is, most frequently, the agency that 
initiates custody proceedings.38

the impact on families and children was devastating. 
children suffered from abandonment issues, depression 

icwa recognizes indian Nations’ exclusive jurisdiction over  
child custody proceedings when the indian child “resides or is  

domiciled within the reservation of such tribe.”
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commission examined indian children’s progress in sev-
eral schools built on the Six Nations’ territories. 

During the hearings, william a. Duncan67 testified 
that it was necessary to combine education and removal 
of indian children, to keep them from the influence of 
their families. 

[B]ut if you educate an indian and leave him with his 
father and mother and tribe, he will always remain a 
savage; to my mind, these children are not being edu-
cated in the right way, even on our onondaga reserva-
tion; that little school-house isn’t worth that, so far as 
the education of these children is concerned, because 
they simply come in for two or three hours, and they 
go back into their homes and dwell with their pagan 
parents; they are brought up in the pagan religion and 
their pagan customs; i believe that the indians on the 
onondaga reservation ought to be saved, and they 
ought to be made good citizens; it can not be done in 
one year, and never will be done by keeping a nation 
within a nation; they should be made, as soon as pos-
sible, citizens.68

the commission opined that, the pagan way of life 
eradicated anything taught in the schools. “the influence 
of the pagan indians is keenly felt against the schools here 
as elsewhere, and the home life of the children tends to 
undo much that is accomplished for their good during 
the day at school.”69

the whipple commission opined that the thomas 
asylum for orphan and Destitute indian children. it was 
started as a collaboration between the Quakers and Pres-
byterian church on cattaraugus Seneca indian territory 
in 1855 and was run by New York State from 1875 to 1957. 
the whipple report noted, “the institution is a model 
one, and its present management well nigh perfection. a 
serious mistake, however, connected with this school is in 
the regulation which discharges these children from the 
care of the teachers when they reach sixteen years of age. 
at this age a large share of the expense upon the children 
has been incurred, while the benefits derived are not in 
proportion to the outlay. if these children could remain 
for even two or three years longer, until their character 
and habits should become matured and strengthened 
before again placing them among the often demoralizing 
influences of their people, it is believed that the results 
would be eminently more satisfactory.”70 

Jon Van Valkenberg, Superintendent of the thomas 
asylum, was a firm supporter of removal of indian chil-
dren from the influence of their families and believed 
that the Nations should be reformed for the benefit of 
assimilated children. 

after several years experience among the indians, i 
have become fully convinced that the means of educa-
tion and improvement will never be productive of the 
highest good as long as their tribal relations are con-
tinued. with a division of the lands, a home would not 
only be secured to the pagans and to their families, but 

removal. First, the party seeking to take custody of the 
indian child must notify the parent or indian custodian 
and the indian child’s tribe of the pending proceed-
ings and of their right of intervention.53 if a party 
cannot identify or locate the Nation or indian parent 
or custodian, the notice shall be given to the Secretary 
of interior.54 Second, in order for a foster placement 
to be determined, there must be clear and convincing 
evidence, which includes input from a qualified expert 
witness, “that the continued custody of the child by the 
parent or indian custodian is likely to result in serious 
emotional or physical damage to the child.”55 Finally, 
when parental rights are to be terminated, evidence, 
this time beyond a reasonable doubt must support “the 
conclusion that the continued custody of the child by the 
parent or indian custodian is likely to result in serious 
emotional or physical damage to the child.”56 

icwa also creates requirements for voluntary foster 
care placement and termination of parental rights. First, 
the consent of the parent must be in writing and recorded 
before a court with proper jurisdiction.57 additionally, 
the parent or legal guardian must be fully aware of the 
consequences of the provided consent.58 when voluntary 
consent is given for foster care, the parent may withdraw 
at any time and the child shall be returned.59 in a vol-
untary proceeding for termination of parental rights or 
adoptive placement, consent may be withdrawn at any 
time prior to entry of a final decree and the child shall be 
returned.60 

icwa outlines preferences for foster care placement 
and adoption; however, the indian child’s tribe may 
establish a different order of preference for placement.61 
the extended family of the child in question shall be 
given preference when adoption is necessary.62 if no 
member of the child’s extended family wishes to adopt 
the child, preference is then given to a member of the 
child’s tribe and, last, other indian families.63 For foster 
care and pre-adoption placements, icwa requires that 
the child “be placed in the least restrictive setting . . . 
within reasonable proximity to his or her home.”64 

New York’s Laws and Policies Impacting  
Indian Families
New York also has a long history of laws and policies 
focused on assimilating indian children and families, 
resulting in separation of children from families, as illus-
trated by the statistics above. the state viewed the federal 
policies as supporting its work toward assimilation, for 
example, “[t]he granting of [U.S.] citizenship had the 
earmarks of an invitation to the states to work toward 
further assimilation of indian populations.”65 

in 1888, as a reaction to the Seneca Nation of indians’ 
exemption from the Dawes act, New York created the 
whipple commission, whose purpose was to investigate 
the social, moral, and industrial condition of the Nations, 
along with the status of their lands and treaties.66 the 
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as the Nations are required to obtain approval of the 
Secretary of the interior for assumption of exclusive 
jurisdiction.82 the office of children and Families may 
enter into an agreement with the tribe for the tribe to 
assume the provision of foster care, preventive and adop-
tive services to indian children.83 a state-recognized tribe 
may reassume exclusive jurisdiction, provided that the 
local commissioner has granted approval.84 once this is 
granted, the tribe has exclusive jurisdiction over a child 
who resides with the tribe or is domiciled there or when 
the child is a ward of the tribal court.85 

Unlike icwa, New York’s regulations include a defi-
nition of a qualified expert who may testify as to whether 
continued custody is likely to result in serious physical 
or emotion harm to the child. a qualified expert wit-
ness may be a member of the indian child’s tribe who 
is recognized by the tribal community as knowledgeable 
in tribal customs as they pertain to family organizations 
and child-rearing practices.86 Likewise, an expert witness 
may be a layperson who has substantial experience in 
the delivery of child and family services to indians and 
extensive knowledge of prevailing social and cultural 
standards and child-rearing practices within the indian 
child’s tribe.87 an expert witness may be a professional 
person having substantial education and experience in 
the provision of services to indian children and their 
families.88 

Finally, an additional protection is provided at the 
beginning of the child welfare process. when a social ser-
vices official initiates a child custody proceeding involv-
ing an indian child, the official must demonstrate to the 
court that, prior to the commencement of the proceeding, 
reasonable efforts were made to alleviate the need to 
remove the child from the home.89 and the efforts shall 
include the tribe’s available resources.90

Conclusion
a critical component to the implementation of icwa is 
the understanding of the federal and state governments’ 
history in indian affairs. Numerous laws and policies 
were implemented to assimilate indian people, and one 
result was the high rate of removal of indian children 
from their families and Nations. the passage of icwa 
created federal standards to protect families from unwar-
ranted removal of their children. with these protections 
and an understanding of the need for these protections, 
attorneys will be better equipped to assist their clients in 
what can be difficult family law cases. n
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